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DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 



Supreme Court of Appeals. 



VIRGINIA & S. W. EY. CO. v. BAILEY. 

November 23, 1904. 

[49 S. E. 33.] 

MASTER AND SERVANT — RAILROADS — FIREMAN — INJURIES — COUPLING CARS — 
VICE PRINCIPAL — FELLOW SERVANT — ACTIONS — PLEADING — EVIDENCE — IN- 
STRUCTIONS — MODIFICATION — VERDICT — APPEAL —PREJUDICIAL ERROR. 

1. In an action for injuries, error in overruling an objection to an answer was 
not prejudicial where the witness was afterwards permitted to testify to the same 
fact without objection. 

2. In an action for injuries to a railroad fireman, refusal to permit defendant 
to prove that it was not the duty of a conductor to give his brakeman any de- 
tailed instructions to go to the end of the cars to which a coupling was to be 
made was cured by an instruction that the conductor was entitled to presume 
that his brakeman was acquainted with the customary method of performing his 
duties, and that it was not the conductor's duty to give the brakeman special in- 
structions with reference thereto. 

3. Where, in an action for injuries to a railroad fireman, the negligence 
charged with reference to the conductor consisted in his permitting the engine 
to approach cars to which coupling was to be made at a dangerous speed, and 
that it was his duty to have such knowledge of their situation as would have en- 
abled him to make the coupling with safety, a question asked of a witness as to 
whether it would not be the duty of the conductor "to know the exact spot at 
which the cars had been left to which he was going back to couple" was prop- 
erly disallowed. 

4. Where damages were claimed for permanent injuries sustained, mortality 
tables were admissible to show plaintiff's expectancy. 

5. In an action for injuries to a fireman by being thrown from his engine by 
the impact in making a coupling, it was proper to modify an instruction that, 
if it was the duty of the brakeman to go with his lantern to the end of the car to 
which the engine was about to couple, and that he failed to go to the end of the 
car, and that the accident to plaintiff resulted "solely" from such failure of the 
brakeman, the jury should find for the defendant, was properly modified by the 
insertion of the word quoted, where it was also claimed, and the evidence tended 
to prove, negligence on the part of the conductor of the train as the proximate 
cause of the injury ; the latter being a vice principal as to the fireman, and not 
his fellow servant, as was the brakeman. 

6. Where the negligence of the conductor of a freight train, who stood in the 
relation of a vice principal to the fireman, in connection with the negligence 
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of a brakeman, who was the fireman's fellow servant, caused the latter's injury, 
the railroad wag liable therefor as though it alone was blamable. 

7. In an action for injuries to a fireman by being thrown from his cab by an 
impact in coupling cars, an instruction that, if it was the conductor's duty to 
know the location of the cars he was about to couple to, and be did not know 
such location, yet if, under the circumstances, the conductor believed, and was 
entitled to believe, that the brakeman would be with his lantern at the end of 
the car to which it was expected to couple, and, if the brakeman had been there, 
the accident would not have happened, plaintiff could not recover, was properly 
refused, as predicated on the concurring negligence of the conductor, a vice 
principal, and of the brakeman, a fellow servant 

8. In an action for injuries to a fireman by being thrown from his car by the 
impact in coupling cars, evidence held to sustain a verdict for plaintiff. 

9. An objection that the declaration in an action for injuries to a servant was 
insufficient to support a judgment for plaintiff on the ground that the allegations 
of negligence were not sufficiently specific cannot be made for the first time on 
appeal. 

LANGHOENE v. McGHEE et al. 

December 1, 1904. 

[49 S. E. 44.] 

PARTNERSHIP — INDEBTEDNESS — COMPROMISE — EFFECT — OFFSETS — PAYMENT 

PLEADING ASSUMPSIT — MONEY RECEIVED. 

1. A firm conveyed its assets to a trustee to secure notes due to plaintiff, the 
conveyance providing that one of the partners, G., should execute to plaintiff 
two notes secured by the deed of trust — one to secure G.'s share of the debt, and 
the other as a guaranty of a portion of the other partner's half of the firm's in- 
debtedness to plaintiff — whereupon G. should be discharged from personal lia- 
bility thereon, and that G.'s proportion of the proceeds of the firm assets should 
be credited on the notes so executed by him, and that he should be required to 
pay only the residue thereof. Thereafter a suit for settlement of the partner- 
ship affairs was compromised on the basis of an allowance to G. of $3,000 by his 
partner. The judgment entered in G.'s favor for such amount was set aside on 
plaintiff's application on the ground of interest in the subject-matter of the suit, 
though he was not a party to the suit, but nothing further was done to establish 
plaintiffs claim. Held, that in the absence of fraud, or a showing that the sum 
of $3,000 was not justly due to G., plaintiff was bound by such settlement with 
reference to G.'s liability on the firm's debt to plaintiff. 

2. Code 1887, sec. 3298 (2 Code 1904, p. 1737), provides that in a suit for debt 
the defendant may have allowed any payment or set-off which is so described in 
his plea, or in an account filed therewith, as to give plaintiff notice of its nature, 
but not otherwise. Held, that where defendants pleaded nil debit, and filed 
an account of set-offs, which were so described as to give plaintiff notice of their 
character, they were entitled to prove such items as payments. 

3. Where a member of a firm executed notes in satisfaction of his liability on 
a firm debt to plaintiff, and reduced them from sources other than his interest in 
property of the firm conveyed to a trustee for the payment of the firm debt, and 



